[Despite a constitutional right to water, challenges remain to achieving sustainable access tofor access to sufficient water for people in South Africa. This article considers the degree to which current legal and institutional provisions , understood within a paradigm of water commodification, perpetuate and embed approaches to water access, which are antithetical to genuinely eco-socio-sustainable water access.
INTRODUCTION
The task of achieving sustainable access to sufficient water for everyone in South Africa is considerable. Water resource regulation during apartheid formalized and entrenched a profoundly unequal system, where white South Africans enjoyed an abundance of relatively cheap water, while the water supply for black South Africans * Senior lecturer in law, University of Lincoln, Centre for Environmental Law and Justice. The author wishes to thank Profs Louis Kotze and Matthew Hall for their helpful comments on an earlier version of this article. All views and errors remain the author's.
provisions.
22 "Sufficient water" has been quantified internationally to be between 20 and 50 cubic litres per person per day (lpd). 23 In South Africa the ANC's Reconstruction and Development Programme (RDP) 24 set sufficient water at a minimum quota of 25 lpd, available within 200 metres of a household.
As discussion below of the recent case of Mazibuko shows, defining sufficient water is problematic.
However, a significant proportion of South Africans still do not even have access to the RDP quota of 25 lpd, 22
years after the formal end of apartheid. The recognition, promotion, protection and fulfilment of the right to sufficient water therefore remain crucial aims.
SOUTH AFRICAN LEGISLATION AND REGULATION
IWRM is an influential scientific approach to water management, which has provided the basis for water sector reform across the world, including shaping legislation in South Africa. As a systematic process for sustainable development, IWRM considers questions of water allocation within the contexts of economic and social development and environmental protection. Its central conceptual theme (that finite water resources are interdependent) leads to the conclusion that decisions about water use must involve all users, since they affect all users. Such an interconnected approach to water allocation encourages long term sustainability. It also incentivizes local self-regulation of water resources more effectively than central regulation and surveillance could. IWRM also recognizes the right of all people to clean water and sanitation at an affordable price. This right should be recognized first in all negotiations regarding water resources. 25 Two acts in particular have been promulgated in order to give effect to the constitutional right of access to sufficient water. The Water Services Act 108 of 1997 (WSA) is the principal legislative mechanism to actualize the state's obligations. The WSA aims to provide inter alia "the right of access to basic water supply and the right to basic sanitation necessary to secure sufficient water and an environment not harmful to human health or well-being". 26 The act further addresses the social and ecological purposes of water respectively, setting "national standards and norms and standards for tariffs in respect of water services" and aiming "to promote effective water resource management and conservation". 27 Basic water supply is defined in the WSA as "the prescribed minimum standard of water supply services necessary for the reliable supply of a sufficient quantity and quality of water to households including informal households, to support life and personal hygiene". 28 The act sets the minimum quantity for basic water supply as 25 litres of potable water per person per 22 See discussion below of Manqele and Mazibuko. 23 PH Gleick "The human right to water" (1998) 1 Water Policy [first page of article?] 487 at 496. 24 The RDP is a coherent socio-economic policy framework, the first priority of which is to begin to meet people's basic needs: jobs, land, housing, water, electricity, telecommunications, transport, a clean and healthy environment, nutrition, health care and social welfare. The RDP's short term aim [(in art / sec? Section 2.6.6)] is to provide every person with adequate facilities for health. The RDP will achieve this by establishing a national water and sanitation programme that aims to provide all households with a clean, safe water supply of 20-30 lpd within 200 metres, an adequate / safe sanitation facility per site and a refuse removal system for all urban households. In the medium term, the RDP aims [(Section art / sec? 2.6.7)] to provide an onsite supply of 50-60 lpd of clean water, improved onsite sanitation and an appropriate household refuse collection system. A water supply to nearly 100% of rural households should be achieved over the medium term and adequate sanitation facilities should be provided to at least 75% of rural households. Community / household preferences and environmental sustainability will be taken into account. 31 But there are no explicit provisions within the act on how "access" is to be achieved.
The National Water Act 36 of 1998 (NWA) is also important in implementing the constitutional right to water. The chief aim of this act is the protection of South Africa's water resources and, as such, the NWA adds ecological aspects of the right to water to the primarily social aspects stressed in the WSA. 32 The coexistence of these two acts illustrates the importance of considering the socio-economic right to water within an environmental context that recognizes and responds to competing claims for scarce water resources (including domestic, industrial, human, non-human, present and future). Indeed, the NWA has been described as "the ecological grundnorm to facilitate access to water", 33 setting the parameters within which sufficient water can be realised. However, the Constitution makes no mention of prioritizing either the right of access to sufficient water above the environment right or visa versa. Similarly the NWA receives no explicit authority above that of the WSA. There is therefore no legislative justification for limiting the social aspect of the right to water within the constraints of the NWA without acknowledging a corresponding need to view ecological priorities in light of the constitutional obligation to provide every citizen with access to sufficient water. The differing emphases of these two acts should not encourage incompatible agendas regarding water resources and water services. The WSA and the NWA must be read together, with the aim of facilitating access to sufficient water for all within the context of present and future ecological sustainability. 34 The imperative of providing sufficient water to citizens now, provides a pragmatic framework within which ecological aspects of, inter alia, sustainability, conservation and biological diversity must be addressed.
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The right of access to sufficient water requires a definition of sufficiency and access. Neither term is defined in the Constitution but, as already discussed, sufficient water has been defined in the literature variously as between 20 and 50 lpd and has been defined legislatively as 25 lpd. Sufficiency has been described as being Section 39 of the Constitution (the constitutional interpretation clause) requires that a court, tribunal or forum must consider international law and may consider foreign law when interpreting legislation and when developing the common law and customary law. This provision means that the scope of, and discourse around, an internationally acknowledged human right to water is particularly pertinent to the domestic, constitutional position in South Africa.
THE IMPACT OF AN INTERNATIONALLY ACKNOWLEDGED RIGHT TO WATER
Despite not being explicitly mentioned as a human right in the 44 Sec 27(1)(b) of the Constitution: "(1) Everyone has the right to have access to: (a) health care services, including reproductive health care; (b) sufficient food and water; (c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance." 45 Id, sec 9. 46 Id, sec 10. 47 Id, sec 11. 48 Id, sec 25(8), regarding measures to achieve land, water and related reforms in order to redress the results of past racial discrimination.
locus standi provisions 52 and the environmental right. 53 In short, access to sufficient water is an internationally accepted and nationally protected right for all people in South Africa, despite the fact that for many it is not a reality.
Consequently, discussion of access to sufficient water has been conducted largely using "rights talk": framing problems and obligations within a paradigm of individual rights. The case of Mazibuko illustrates the limits of rights talk in realising access to sufficient water. The case also highlights the courts' lack of consideration of sustainability, despite IWRM influenced legislation. Indeed the interconnectedness of social, economic and environmental factors that IWRM emphasizes seems to be recast here as three mutually excluding exclusive camps playing a zero sum game.
THE LIMITS OF A RIGHTS CENTRED APPROACH
Since majority rule, several cases have been litigated in relation to social and economic rights, including a small number of cases on the right to water. However discussion here will focus on the case of Johannesburg and its water company, Johannesburg Water, in response to acute water losses in Soweto as a result of corroded pipes, an inaccurate tariff system (that meant more water was used than was predicted to be necessary) and a "culture of non-payment" for water services that had "arisen originally as part of the resistance to apartheid local government".
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The case examined the obligations of the City of Johannesburg and Johannesburg Water regarding access to water and the supply of free water for residents who cannot afford to pay. It was contended that, since pre-payment water meters, by design, require users to pay for water in advance, access to sufficient water is curtailed if users cannot afford to pre-pay. Such a situation was commonplace for Phiri residents and was raised as incompatible with the constitutional right to sufficient water. The WSA's quantification of sufficient water as a minimum standard of 25 lpd was directly challenged in this case on the basis that what is a sufficient quantity of water depends on the requirements of users in particular social circumstances. For instance, people using waterborne sanitation require a greater volume of water to support life and personal hygiene than those using pit latrines. 56 The High Court decision put great emphasis on the need to redress past injustices (as a result of apartheid policies) and the dire social and material state of many Phiri residents, described as "poor, uneducated, unemployed and ravaged by HIV / AIDS". 57 49 Id, sec 26. 50 Id, sec 28. 51 Id, sec 34. 52 Id, sec 38. 53 Id, sec 24: "Everyone has the right (a) to an environment that is not harmful to their health or well-being; and (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that (i) prevent pollution and ecological degradation; (ii) promote conservation; and (iii) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development." 54 56 This is particularly pertinent to the interpretation of sufficient water in the Constitution, since sec 27 links food and water: "Everyone has the right to have access to … (b) sufficient food and water". Also, since sanitation is not listed in sec 27 of the Constitution, but is recognized as a right in WSA, sec 3(1), the volume of water that is sufficient must depend on the type of sanitation system being used. 57 Mazibuko (W), para 5. The duty on the part of the water services authorities to provide access to water services is clearly spelled out in WSA, sec 11(1): "Every water service authority has a duty to all consumers or potential consumers in its area of jurisdiction to progressively ensure efficient, affordable, economical and sustainable access to water services." Note that, while this duty is subject to a number of conditions including the availability of resources and the duty of consumers to pay reasonable charges (sec 11(2)), the WSA entrenched this duty by stating in sec 11(4) that a water services authority may not unreasonably refuse to give access to water services to a consumer or potential consumer in its area of jurisdiction. Further, in sec 11(5), the act states that in emergency situations a water services authority must take reasonable steps to provide a basic water supply and basic sanitation services to any person within its jurisdiction and may do so at the cost of that authority. constitutional right to water, notwithstanding the respondents' continuing obligation towards progressive realization. 78 The clear implication here is that, while the actions and policy of the respondents were deemed reasonable at the time of the judgment, they must not be allowed to solidify into an established standard. Rather, the impetus of progressive realization must engender continual revision.
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This application of reasonableness contrasts directly with the alternative approach to adjudicating on socio-economic rights that was followed by the lower courts in Mazibuko: namely establishing a minimum core obligation for the state to fulfil. Establishing the minimum quantum of water to be deemed sufficient, by reference to international standards and domestic, context specific evidence, 80 would seem an appropriate approach to interpreting the constitutional right to water. So it is important to note the reasons that the Constitutional Court raised to vindicate its continued, deliberate and explicit rejection of a minimum core approach, in favour of reasonableness.
First, a constitutional defence can be made for the court's approach here. It reflects an impetus to maintain a clear separation of powers and to refrain from encroaching on matters of resource allocation, under the purview of the legislature and executive. 81 Arguably, such a "restrained and focused role for the Courts" 82 may help achieve "appropriate constitutional balance" 83 by avoiding direct incursion into budgetary and policy priorities: "[t]he Constitution does not require government to be held to an impossible standard of perfection.
Nor does it require courts to take over the tasks that in a democracy should properly be reserved for the democratic arms of government".
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Secondly, the argument is made that quantifying a minimum core requirement here would detract from the duty imposed on government continually to review its policies to ensure the progressive realization of the right. 85 Indeed, a situation could be envisaged where a defined minimum quantum of water may impede rights holders from receiving more than this quantum in keeping with the provider's capacity to supply. In order to avoid this, the court reiterates that it is for government to set the target it wishes to achieve, and for the courts to hold such a target to the standard of reasonableness.
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It is plausible to suggest that defining a (static) minimum core content to the right to water may have negative practical consequences in the future. Regarding this, the High Court and Supreme Court of Appeal decisions, to quantify the content of the right, without clarifying how a minimum core content relates to progressive realization, were unfortunate. 87 However it seems less plausible that a minimum core approach is necessarily incompatible with reasonable, progressive realization. Indeed there seems to be scope here to explore a mutually reinforcing model for these two principles, whereby a provisional minimum core is established, based on current capacity, but coupled with the requirement continually to pursue a fuller 78 Mazibuko (CC), para 168. 79 Id, para 163. The court held that the minimum volume of water must be prescribed by regulation. In the absence of a regulation, the applicant relied on an incomplete right, rendering it unenforceable. Determining sufficient water was "a policy matter which falls outside the purview of the role and function of the court and is inextricably linked to the availability of resources": para 427. denied a quantum of water commensurate with their needs and necessary for their dignity, their right to water rings hollow.
The plight of the Phiri residents reflects the enduring reality of water poverty for people across the country, despite their right to water. In Durban, where the author's empirical work has focused, research on the city's experiment with water commodification 96 reveals that the consequent impact of higher prices is disproportionately felt by those on low incomes. 97 The following experiences of water poor residents are included to add a human face to these consequences. They record the reality of forced disconnections, which represent a regression in people's level of access to water and illustrate the dire choices forced on people whose access to water is insufficient and insecure: The social dimensions of these problems caused by access to insufficient water are obvious. However there are doubtless economic and environmental consequences too. Indeed the "Trinitarian" model of sustainable development, requiring consideration of social, economic and environmental factors, is central to an IWRM influenced approach to water allocation. It is visible to differing degrees in the courts' engagement with The question of sustainability was raised before the Constitutional Court in relation to the ability of Johannesburg Water to provide a particular quantity of sufficient water per person. However this was clearly a question of economic sustainability linked to the assumption that the water provider must be able to operate 96 Here, water commodification refers to the application of a commercial or private sector "mind set" to water services. This is characterized primarily by the expectation that water services are provided in ways that will generate profit, or will at least recover costs in full. Such an expectation is not limited to water services provided by private companies, but is also now a common feature across state owned and provincial water providers. A second critique is that adjudication of rights claims can remove their public, political dimensions, "domesticating issues of poverty" and casting them as private or familial matters. 101 The limitations of a rights based approach to basic resource allocation are briefly sketched below.
A liberal analysis of the limitations of rights tends to focus on flawed implementation: sound ideas suffer from insufficient resources or poor application. However a radical critique suggests that the limitations of using rights to achieve genuine socio-economic improvements lie in the way that rights (internationally accepted human rights or constitutional rights) give moral claims legal form. In so doing the moral claim is diluted, turning it into a technical legal problem and bureaucratizing away the imperative to meet the claim on which the right is founded. 102 When conceived as a legal problem, considerations like progressive realization, reasonableness and available resources become acceptable explanations for unmet claims. The moral claim that everyone should have access to the quantum of water required for dignified existence is immediately diminished because of the Constitution's limitations clause, which provides that the state can restrict rights if it is doing so reasonably. 103 Similarly the Constitution provides for the progressive realization of socio-economic rights, but only within available resources. Lack of available resources is therefore a (legally) legitimate reason for unfulfilled rights, despite the size and nature of available resources remaining undisclosed. So, expressing the claim of access to water in legal form (as a right) creates practical difficulties, and allows for inchoate application. However there is also a normative dissonance between the moral claim and the narrative of a human right to water, particularly when interpreted in light of water commodification and privatization. As Karen water that are limited to discourses of water rights and water commodification, perpetuate an unsustainable and unhelpful "bifurcation between nature and culture", 113 which must be creatively reimagined.
In contrast to individualized consumption within a rights based paradigm, a commons strategy emphasizes shared consumption. This echoes the emphasis on interconnectivity within IWRM. However, unlike IWRM, a commons strategy avoids emphasizing individual water rights, in favour of communal needs. This shift in focus may offer a more effective model of implementing sustainable water allocation, while avoiding the pitfalls of rights talk inherent in the right to water. A commons strategy would encourage decisions on water allocation to be made at the lowest appropriate level, involving all users inputting into collective decisions that transcend a compromise of competing interests, in favour of corporately "owned" allocation decisions that best serve each community.
One small example of such a commons approach to water resources can be seen in Burlington, in eThekwini municipality, on the outskirts of Durban. Although the municipality had provided piped water to a number of homes here, the cost of water from this source quickly proved prohibitive for many residents. They became indebted and eventually the pipes were disconnected. The author first visited Burlington in February 2010, as part of empirical research to talk to residents about their experiences of access to water. He saw and heard how the community, many of whom had had their water supply disconnected, had organized themselves into those who were able to collect water from the standpipe (both those physically able and those who had time) and those who could not. Those not able to use the standpipe (including older residents) were receiving a small amount of money from their younger neighbours in order to ensure that their water bills were paid and that they could continue to enjoy water piped to their homes, while able bodied residents relied again on the standpipe. Community leaders met to decide who to prioritize in this system and to monitor how it worked.
More recently, in November 2015, the author revisited this community to find that access to sufficient water remained a daily challenge for many. However, once again this problem has led several households to develop an innovative response. Standpipes remain the primary means of accessing water for many in this community. They are fed by long pipes, dug into shallow troughs or running along the surface of the ground. A number of residents living near these pipes have plumbed in to them in order to connect a water supply directly to their homes. However, in so doing, water pressure for the standpipe is reduced, and those residents who continue to rely on water from the standpipe experience periods when little or no water is accessible: "[it is] a struggle because the water can't come out because and all of these people are like taking water in to their house and no water is coming out the standpipe".
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Acknowledging that, for many South Africans, piped water is not a reliable source, the government launched the "adopt a river" initiative in 2010. 115 This combines education to reduce river pollution with training and equipment to clean and maintain rivers for use as sources of water for communities living close to them. Burlington is one such area and, in 2013, 60 residents volunteered to clean and maintain their local river.
Every week volunteers continue to maintain their section of the river, without any ongoing support from government, and create a safe alternative to using standpipes for those still living without piped water to their homes. In the midst of poverty and hardship, and faced with a regression in their level of access to water, residents in Burlington chose to engage with the problem of water poverty from the perspective of shared needs, rather than focusing on their individual rights, and what can be described as commons ideas are beginning to take root in this community. 116 Similarly, recent research undertaken elsewhere in eThekwini (Durban) municipality suggests that water poor residents are adopting an approach to water allocation that emphasizes a responsibility to each other, in contrast to the individualistic paradigm reinforced by an unreconstructed notion of a right to water. 117 This municipality is considered a leader in sustainable water services. Initiatives to reduce water wastage and improve water quality have been pioneered by the municipality, with considerable success. 118 Between 1999 and 2009 water was brought to over a million people who previously lacked it. 119 Such an approach, driven in large part by municipal and state strategic goals, has been assisted in no small part by the prevailing mindset of residents, who fuse a strong ethic of individual responsibility for water use with an understanding of water as a common resource.
On a larger scale, the Durban Group for Climate Justice, 120 formed in 2004, has proved to be an important practical and intellectual focal point for community organization and action, including in relation to water allocation issues. However perhaps more importantly, this civil society movement has galvanized disparate single issues around a coherent aim of climate justice. 121 Echoing previous discussion of the indivisibility of human security from ecological security, and of social from economic from environmental sustainability, the Durban Group for Climate Justice has successfully directed public energy and community involvement around the coherent but multi-dimensional goal of pursuing climate justice at every appropriate scale: promoting a truly common endeavour.
Each of these commons approaches seem to contain not only the necessary appreciation of water as a shared resource, but also a strong social conscience that may prove capable of overcoming the perceived weaknesses famously identified in Garrett Hardin's pessimistic treatise "The tragedy of the commons". 122 The central problem of the commons is described as follows by pioneering commons scholar Elinor Ostrom: "[h]ow a group of principals who are in an interdependent situation can organize and govern themselves to obtain continuing joint benefits when all face temptation to free-ride, shirk or otherwise act opportunistically". 123 These examples, from Burlington in particular, illustrate this tension between cooperation and self interest, which any endorsement of commons approaches must acknowledge. In that community, the challenge of securing access to sufficient water is being met variously by those prioritizing sustainable access for the community at large, and by those whose independent action to pipe water to their own homes leaves their neighbours without.
Perhaps such examples of commoning, or commons thinking, are too ephemeral to categorize or concretize formally. Indeed the community's attitudes and response in Burlington have very little rigid structure with which to ensure that future challenges will be met using the same commons approach (although it must be noted that there have been moves towards identifying specific members as decision makers). However this lack of rigid structure should not lead us to conclude that commons approaches lack resilience, nor that they will necessarily be temporary. Rather, it is precisely the relative lack of formalized structure which may allow such commons approaches to withstand changing environments and challenges. Ostrom's insights are particularly pertinent here, as she explains that, traditionally, advocates of state resource allocation and advocates of privatization have both relied on the assumed superiority of top down institutional design. Institutional change, it is assumed, (including that required to give effect to the right to water) must come from outside the community and be imposed on those individuals affected. 124 This assumption rests in turn on a further assumption, that there is a dichotomous choice to make between these two top down modes: state or private control must be the correct route. The benefit of commons approaches, manifest in more or less fluid form, is that they are well placed to fill the gaps between competing regulatory approaches, which almost inevitably appear while the question of (water) resource allocation is being inadequately addressed through the complex, overlapping, sometimes competing paradigms of rights, development and commodification. Ostrom's vision here is to see the creation of a "rich mixture of 'private-like' and 'public-like' institutions defying classification in a sterile dichotomy". 125 Such a definition is not out of place in describing the various commons approaches observed above. Indeed "adopt a river" initiatives, pioneered in eThekwini, provide useful examples of precisely such a classification defying hybrid: a mixture of public resources catalysing community action.
Romanticizing community control of resources must be avoided, not least because small as well as large scale inequitable power relations can exist. Therefore there is potential for any institutional design and praxis to discriminate and disenfranchise. Also, it must be acknowledged that commons endeavours face myriad challenges around resourcing and sustainability, as well as the ever present possibility that people will default to opportunistic (in)action. Burlington's adopt a river initiative, described above, began with 60 volunteers. In
November 2015 there were only ten.
While we must be mindful of these problems, commons ideas are on the rise. 126 This is driven, in part, by the failures of litigation on the right to water, and of "rights talk" more generally, to incorporate environmental protection, and even to deliver resources to all individuals effectively. Indeed, what the Constitutional Court has identified as a crucial function of litigation on social and economic rights 127 (to provide crucibles within which new socio-economic settlements are created and recreated) is also a function that may be ascribed to the commons. The commons may contain a degree of potential for positive change, which the court's jurisprudence of reasonableness has so far failed to deliver: "[i]n a commons, ordinary people can deliberate with each other and have their concerns heard … to formulate and ratify the rules that will affect their everyday lives". 128 Commons strategies, if innovatively applied to water allocation, may be able to avoid the limitations of the right of access to sufficient water, restating sufficient water as a moral claim, made corporately by and for people within their community. Commons solutions, whether long lasting or temporary, have the potential to give form to the erstwhile unheard voices of the water poor and to respond appropriately through innovative and inclusive social / institutional arrangements. Given the social, economic and environmental imperative for 124 Id at 14. 125 Ibid. 126 Bond "Water rights, commons", above at note 1 at 138. 127 Mazibuko (CC), para 71. 128 Bollier and Weston "Reimagining ecological governance", above at note 110 at 254.
